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	Acordos da Bolívia
	2013/2


	1992 - Agreement on encouragement and reciprocal protection of investments between the Kingdom of the Netherlands and the Republic of Bolivia
	2003 – Memorandum de entendimento para a promoção do comércio e investimento entre o Gov. Da Rep. Fed Brasil e o Gov Rep da Bolívia
	2004 Model BIT – Treaty between the Gov of USA and the Gov of [country] concerning the encouragement and reciprocal protection of investment

	Article 1
For the purposes of the present Agreement: 

(a) the term "investments" shall comprise every kind of asset and more particularly, though not exclusively: 

i. movable and immovable property as well as any other rights in rem in respect of every kind of asset; 

ii. rights derived from shares, bonds and other kinds of interests in companies and joint ventures; 

iii. title to money, goodwill and other assets and to any performance having an economic value; 

iv. rights in the field of intellectual property, technical processes and know-how; 

v. rights granted under-public law, including rights to prospect, explore, extract and exploit natural resources.
	Artigo 1 - Objetivos 

O presente Memorandum de Entendimento destina-se a promover a elaboração e execução de planos e projetos a serem decididos caso a caso, para alcançar os seguintes objetivos:

(...)

b) promover investimentos nas economias das Partes, especialmente em território boliviano, facilitando as condições para sua concretização;

(...)


	Article 1:  Definitions
“investment” means every asset that an investor owns or controls, directly or indirectly, that has the characteristics of an investment, including such characteristics as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk.  Forms that an investment may take include: 
(a) an enterprise; 
(b) shares, stock, and other forms of equity participation in an enterprise;  
(c) bonds, debentures, other debt instruments, and loans;1 
(d) futures, options, and other derivatives; 
(e) turnkey, construction, management, production, concession, revenue-sharing, and 
other similar contracts;  
 (f) intellectual property rights;  
(g) licenses, authorizations, permits, and similar rights conferred pursuant to domestic 
law;2, 3 and   
(h) other tangible or intangible, movable or immovable property, and related property 
rights, such as leases, mortgages, liens, and pledges. 

	Article 3
1) Each Contracting Party shall ensure fair and equitable treatment to the investments of nationals of the other Contracting Party and shall not impair, by unreasonable or discriminatory measures, the operation, management, maintenance, use, enjoyment or disposal thereof by those nationals. 

2) More particularly, each Contracting Party shall accord to such investments full security and protection which in any case shall not be less than that accorded either to investments of its own nationals or to investments of nationals of any third State, whichever is more favourable to the investor. 

3) If a Contracting Party has accorded special advantages to nationals of a third State by virtue of agreements establishing customs unions, economic unions or similar institutions, or on the basis of interim agreements leading to such unions or institutions, that Contracting Party shall not be obliged to accord such advantages to nationals of the other Contracting Party. 

4) Each Contracting Party shall observe any obligation it may have entered into with regard to investments of nationals of the other Contracting Party. 

5) If the provisions of law of either Contracting Party or obligations under international law existing at present or established hereafter between the Contracting Parties in addition to the present Agreement contain a regulation, whether general or specific,
	Artigo 4  - Promoção de Investimentos 

A fim de promover o aumento de investimentos de empresas brasileiras na economia boliviana:

a) o Governo boliviano prestará ao Governo brasileiro informações sobre oportunidades concretas nessa área e com ele se coordenará para a difusão dos mesmos entre os empresários brasileiros ou de terceiros países;

b) as Partes examinarão as possibilidades de alianças entre investidores em setores econômicos específicos, à luz de lista indicativa de projetos de investimentos apresentada pela Bolívia;

c) as Partes estudarão e procurarão identificar novos instrumentos e fontes de financiamento disponíveis, nacionais e internacionais, que contribuam para o aumento dos investimentos no território de cada Parte;

d) as Partes darão ampla divulgação à legislação ou às disposições que, direta ou indiretamente, estimulem investimentos estrangeiros, incluindo, entre outros, regimes cambiais e de caráter fiscal;

e) as Partes examinarão novas alternativas de investimentos, tendo em vista o comportamento e as tendências dos investimentos estrangeiros diretos (IED) no mercado internacional e no território de cada Parte.
	Article 3:  National Treatment

Article 4:  Most-Favored-Nation Treatment

Article 5:  Minimum Standard of Treatment

Article 10:  Publication of Laws and Decisions Respecting Investment

Article 11:  Transparency

Article 15:  Special Formalities and Information Requirements  


	Article 5

The Contracting Parties shall guarantee that payments related to an investment may be transferred. The transfers shall be made in a freely convertible currency, without undue restriction and delay. Such transfers include in particular though not exclusively: 

(a) profits, interest, dividends and other current income; 

(b) funds necessary 

i. for the acquisition of raw or auxiliary-materials, semi-fabricated or finished products, or 

ii. to replace capital assets in order to safeguard the continuity of an investment; 

(c) additional funds necessary for the development of an investment; 

(d) funds in repayment of loans; 

(e) royalties or fees; 

(f) earnings of natural persons; 

(g) the proceeds of sale or liquidation of the investment.
	
	Article 7:  Transfers
1.  Each Party shall permit all transfers relating to a covered investment to be made freely and without delay into and out of its territory.  Such transfers include:  
(a) contributions to capital; 
(b) profits, dividends, capital gains, and proceeds from the sale of all or any part of the covered investment or from the partial or complete liquidation of the covered investment;  
(c) interest, royalty payments, management fees, and technical assistance and other fees;

(d) payments made under a contract, including a loan agreement;  
 (e) payments made pursuant to Article 5 [Minimum Standard of Treatment](4) and (5) and Article 6 [Expropriation and Compensation]; and   
(f) payments arising out of a dispute.


Questões para exercício

1. Identifique as diferenças na identificação do objeto do acordo e as consequências para o investidor. Pode-se afirmar que tudo o que está previsto no Exemplo 3 (2004 Model USA BIT) pode ser compreendido pelas definições dos Exemplos 1 e 2.

2. Quais as previsões dos acordos que resguardam os tratamentos específicos para o IED? São equivalentes? Procure identificar o objetivo de cada uma delas.

3. Qual a importância dos dispositivos sobre transferência de recursos? Como o Exemplo 1 se diferencia do 2?

4. Tendo em consideração, as leis nacionais brasileira e boliviana para a regulamentação do investimento estrangeiro, se fosse negociar um acordo específico entre Brasil e Bolívia para proteção de investimentos, o que deveria ser proposto pelas partes a fim de clarear o dispostos no MoU de 2003 (assumam desde já a posição atribuída aos grupos)?
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